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PPP Borrowers Should Prepare for Regulatory
Scrutiny
To address the economic impact of the COVID-19 pandemic, the Coronavirus
Aid, Relief and Economic Security, or CARES, Act made funding available to small
businesses through the new Paycheck Protection Program, making forgivable
loans available to aid small businesses designed to cover employee salaries,
other payroll costs, mortgage interest, rent, utilities and interest on other debt
obligations.
Under the PPP, local lenders provided the funds guaranteed by the Small
Business Administration. As long as the funds were used for authorized purposes
over an eight-week period starting on the date of the loan origination, the
borrower could apply to have the full amount of the PPP loan forgiven.
It became apparent shortly after the program
roll-out that basic rules on the program left open
many questions, which led to evolving guidance
on a number of key eligibility issues. Most
notably, new guidance emerged on the
requirement that the borrower certify that the
loan funds are necessary to support the
borrower's ongoing operations due to the current economic uncertainty.
Along with the new guidance, the government announced its intention to
carefully examine the eligibility certifications of all substantial PPP loan recipients.
Any PPP loan recipient, together with its affiliates, that received over $2 million in
PPP funds and seeks loan forgiveness would automatically be subject to an audit
to determine compliance with program eligibility requirements at the time it
applies for forgiveness.
Recently, the SBA has also made clear that it may review a PPP loan of any size, at
any time, in its discretion. If the SBA determines that the borrower lacks an
adequate basis for its necessity certification, the SBA will seek repayment of the
outstanding loan balance and deny forgiveness. If the borrower does not repay
the funds, the SBA will pursue administrative enforcement and/or refer the
matter to law enforcement agencies.
Given the initial uncertainty surrounding the PPP loan eligibility requirements and
the subsequent guidance, the SBA created a safe harbor deadline for businesses
to return their PPP funds. Companies that returned their PPP funds prior to May
18, would be deemed to have made their application certifications in good faith
and would not face further review or enforcement.
Now that that date has passed, those borrowers that sought, received and kept
the loan funds should be prepared for the levels of review and oversight that
could come next.

(Continued on next page)
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The Necessity Certification
While the PPP eliminated the normal SBA requirement that a borrower first try to obtain the needed funds from
other sources, borrowers were still required to certify that funds were necessary to support the borrower's ongoing
operations due to the current economic uncertainty.
Public and private companies applying for PPP loans were required to make this certification in good faith — and on
pain of criminal prosecution — taking into account their current business activity and ability to access other sources
of liquidity "sufficient to support their ongoing operations in a manner that is not significantly detrimental to the
business."
Public companies with substantial market value and access to capital markets were deemed presumptively unlikely to
be able to make this certification, and all companies with adequate sources of liquidity to support ongoing operations
were similarly presumptively ineligible.
Oversight: The SBA, DOJ, Congress and More
The SBA guidance suggests that the eligibility review/audits will be triggered by a
borrower's submission of its forgiveness application. If the SBA has a concern
that the existing documentation does not support eligibility, it will require the
lender to contact the borrower in writing to request additional information.
The SBA may also contact the borrower directly to request information. Failure to respond may result in a
determination that the borrower was ineligible for the loan or for forgiveness of the loan.
If the SBA determines that a borrower does not meet the necessity requirement, the SBA will attempt to collect
repayment and may refer the matter to law enforcement if the borrower fails to repay. But even if the borrower
does repay, the regulations do not prevent the SBA from referring the matter for further enforcement action if the
audits reveal evidence of potential fraud or evidence that the borrower was otherwise not eligible for the loan.
The potential civil and criminal penalties are considerable. The PPP application itself warns of potential penalties
such as:
• Five years' imprisonment and/or a $250,000 fine for making a false statement in a federal agency proceeding;
• Two years' imprisonment and/or a $5,000 fine for making false statements to the SBA; and
• 30 years' imprisonment and/or a $1 million fine for false applications submitted to a federally insured institution.
Violators may also be subject to 30 years' imprisonment and a $250,000 fine for bank fraud. Public companies
accepting PPP funds may also be subject to other penalties in connection with their related securities filings.
Fraud prosecutions relating to such government aid and disaster relief programs are not new. The SBA Office of
Inspector General, or OIG, has been investigating fraud cases arising out of its loan programs for years. In fiscal year
2019, for example, investigations resulted in 49 indictments, and the agency collected over $72 million in
investigation recoveries along with over $33 million in agreed-upon disallowed costs.
The OIG is not the only entity that may investigate or audit PPP loan recipients. The new special inspector general
for pandemic recovery, or SIGPR, and U.S. Department of Justice will separately conduct criminal investigations into
alleged fraudulent applications.
The DOJ is using data analytics and other strategies to look for red flags in loan applications and has already brought
a number of cases alleging blatantly fraudulent applications independent of the SBA audit process. The number of
those cases will only increase once the forgiveness application reviews begin.
(Continued on next page)
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Congressional oversight is also on the horizon, as at least one Senate committee
has already announced its intention to issue subpoenas related to the PPP loans.
This type of congressional oversight is not unprecedented. In 2011-2012, for
example, the House Oversight and Government Reform Committee conducted an
extensive inquiry into recipients of $14.5 billion in loan guarantees as part of a U.S.
Department of Energy program to incentivize renewable energy products
expanded by Congress following the 2008 recession.
The committee staff served detailed document requests on recipient companies, and the chief executives of a
number of these companies were required to appear and testify at public hearings. This level of scrutiny was
certainly politically charged, as a Republican-led committee was scrutinizing an Obama administration program in
the run up to the 2012 election.
Analogous circumstances exist now, and recipients of larger value loans in particular must be prepared for the
likelihood of scrutiny by the political branches as well as the executive agencies.
It is critical to keep in mind that in any of these circumstances, the reviewing agency will not be limited to looking
solely at the facts surrounding the necessity certification. Investigations into potential PPP ineligibility may uncover
other unrelated conduct that investigators find suspicious, and those facts can be referred out for further review.
Applicants need to be aware that investigations and audits related to PPP loans may extend into other areas of the
business and raise unrelated issues.
Preparing for Oversight
Successfully navigating the review and oversight process requires careful advance preparation. Borrowers need to
be able to clearly demonstrate the basis for the certifications in their loan applications, particularly the necessity
certification.
The new PPP forgiveness application instructions require borrowers to retain all the documentation supporting their
eligibility certifications and make those materials available on request by the SBA.
Lenders will be expected to perform a good faith review of the forgiveness documentation in the first instance and
may ask for supplemental documentation. If an SBA review begins, the SBA will notify the lender, who must in turn
notify the borrower and request certain information.[19]
Waiting for SBA to initiate its review process to begin compiling these materials creates a risk of error that could
lead to denial of the forgiveness application or worse. While each situation will be different, that preparation can
typically be guided by the following.
• Compile the backup documentation and data that demonstrates the company's financial necessity.
The data needs to reflect the economic challenges that made the application necessary. Recall that the necessity
must have arisen as a result of the economic circumstances caused by the COVID-19 pandemic.
If the company was already in financial distress before the pandemic, it needs to be able to document how the
current circumstances made things worse.
Remember also that the essential purpose of the PPP was to help small businesses maintain employee headcount
and pay rent, utilities and other essentials. The data should explain how those expenditures were in jeopardy in
the short term without receipt of the loan funds.
(Continued on next page)
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• Be prepared to explain why liquidity was not available from elsewhere.
While the borrower does not have to show that there were no other sources of funding, it should be prepared to
demonstrate that there were no other reasonably available funds. A company, for example, that has substantial
cash reserves or the ability to draw down on an existing line of credit will need to be prepared to explain why
those sources were insufficient.
Applicants should be able to demonstrate the inability to reasonably obtain capital from other sources such as
equity investors, inter-company loans, conventional debt, etc.
• Public companies have faced increasing scrutiny in the media for accepting PPP loans.
The SBA has responded to this scrutiny, and there is a presumption that public companies with a substantial
market value and access to capital markets will not be able to meet the necessity requirement.
To overcome this presumption, public companies must be able to demonstrate that the business (1) does not
have substantial market value, and (2) did not have reasonable access to capital markets to obtain necessary
funds; or (3) can otherwise demonstrate a case for economic need to overcome this presumption.
• Meticulous documentation showing how the PPP funds were applied is critical.
Bank statements, payroll documentation, and records of payments for other approved uses of funds should be
maintained and compiled for audit purposes. Simply put, there should be no question whether the funds were
used for the intended purpose. Any suggestion that the funds were misused will ensure a lengthy review.
• For borrowers with more complex ownership/affiliate structures, documents supporting the affiliate analysis
for determining satisfaction of the company eligible size limitations should also be compiled.
This may include information requests concerning the relationship between the borrower and its parent/sister
companies, and the control exercised by minority shareholders or members.
• Consider other business expenditures made during the loan period and whether they could appear inconsistent
with the certification of need for the government funds.
Decisions regarding changes to executive compensation, payment of bonuses or dividends, payment of
management fees, new capital projects, inter-company transfers, acquisitions of other businesses, and
management of credit lines need to be considered carefully.
The company's conduct before, during and after receipt of the PPP loan needs to be consistent with its economic
need case. The CARES Act places restrictions on executive compensation, dividend payments and stock buy-backs
for participants in other loan programs created by the act.
While those restrictions do not directly apply to the PPP, borrowers should consider them as minimum guidance
to what the government believes is inappropriate for recipients of taxpayer funds.
• Carefully review information that the company is releasing into the public domain, such as securities filings,
investor presentations, website pages and social media posts.
Investigators will routinely do internet searches to see if statements made by the company under review about
the state of its business match the need case being asserted to the SBA. Other recent loan applications or
regulatory filings that are being made should also be reviewed carefully.
• Ensure proper document retention policies are in place.
The new PPP forgiveness application instructions require borrowers to retain all records relating to the loan,
including all documentation necessary to support the borrower's certifications on necessity, for six years after the
date that the loan is forgiven or repaid in full.
(Continued on next page)
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Conclusion
In the end, the most severe risk of enforcement actions will fall on those borrowers
who have engaged in actual fraud, not those who made good faith errors based on
mistaken interpretation of the guidance.
But the oversight environment will likely touch all borrowers with loans larger than
$2 million. If the preparation process reveals mistakes in the application process or a lack of sufficient
documentation, addressing those issues quickly is critical to avoid any appearance of intentional fraud.
The notion that the forgivable loans offered through the PPP are somehow free money has been dispelled.
While highly advantageous to eligible borrowers and released under a streamlined application process, the risk of
audit and enforcement actions over the coming months requires borrowers to carefully consider the evolving
eligibility guidance and prepare for inevitable oversight.
With careful diligence, this process can be managed, and the risk of reputational and economic consequences
minimized.

USDA invests $281M in rural water, wastewater infrastructure
improvements in 36 states, Puerto Rico
The U.S. Department of Agriculture (USDA) Deputy Under Secretary for Rural Development, Bette Brand, announced
that the department is investing $281 million in 106 projects to improve water and wastewater infrastructure in
rural communities in 36 states and Puerto Rico. USDA is funding the projects through the Water and Waste Disposal
Loan and Grant program.
Funds can be used to replace deteriorating, leaking water pipes with new ones and upgrade water handling systems
that are decades old. The USDA is funding projects in Texas, as well as Alabama, Arkansas, California, Colorado,
Georgia, Iowa, Illinois, Indiana, Kansas, Kentucky, Louisiana, Maine, Massachusetts, Michigan, Minnesota, Missouri,
Mississippi, Montana, Nebraska, New York, North Carolina, North Dakota, Ohio, Oklahoma, Oregon, Pennsylvania,
Puerto Rico, South Carolina, South Dakota, Tennessee, Utah, Virginia, Washington, West Virginia, Wisconsin and
Wyoming.
Eligible applicants include rural cities, towns and water districts. The funds can be used for drinking water, storm
water drainage and waste disposal systems in rural communities that meet population limits.
For application or eligibility information, view the interactive RDApply tool or contact one of USDA Rural
Development’s state or field offices.
USDA Rural Development provides loans and grants to help expand economic opportunities and create jobs in rural
areas. This assistance supports infrastructure improvements; business development; housing; community facilities
such as schools, public safety and health care; and high-speed internet access in rural areas. For more information,
visit www.rd.usda.gov.

Hurricane Season is Underway
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Texas Land Commissioner George P. Bush is encouraging all Texans to prepare for the 2020 hurricane season, which
began on Monday, June 1, and runs through November 30, 2020. Additional tips, resources, and partner agency
information are available at recovery.texas.gov/preparedness.
In the current COVID-19 environment, it's more important than ever to protect your home and safeguard your
livelihood against natural disasters. The General Land Office encourages all Texans to prepare for hurricane season
2020 by following these five steps:
Know Your Risk - Sign up for your community's emergency warning system. The Emergency
Alert System (EAS) and National Oceanic and Atmospheric Administration (NOAA) Weather
Radio also provide emergency alerts.
Gather Supplies - Keep in mind each person's needs, gathering supplies for at least three
days. Stock up on items such as food and water, non-perishable foods, first-aid supplies,
prescriptions, pet supplies, flashlights and batteries. If you're preparing during COVID-19,
consider adding cloth face coverings and hand sanitizer to your emergency kit. Don't forget
to charge electronics you may need.
Secure Documents - Remember to secure copies of important personal documents. Filing for government
assistance requires documentation. Be sure to keep documents in a secure location and take them with you if you
need to evacuate.
Make Your Evacuation Plan - Be familiar with the route and shelter locations. Discuss and practice drills for your
evacuation plan with your family each year.
Protect Your Property - Shutter your home as needed, review your flood insurance policy (or sign up for one) and
declutter drains and gutters. Most homeowner and renter insurance policies do not cover flood damage. A flood
insurance policy generally does not take effect until 30 days after purchase, so be sure to maintain your policy.
As a part of preparation, Commissioner Bush and the Texas General Land Office team are working with
communities across the Texas coast and inland as well to make sure they are prepared to help residents should a
storm arise. Texas communities are at risk of tornadoes, floods and damaging winds.
For more disaster preparedness tips, Texans can follow the GLO on social media (Twitter, Instagram, Medium,
Facebook, and YouTube), watch video preparedness tips, and find resources for family and pets
at recovery.texas.gov/preparedness.

Data Call for COVID-19 Injuries
The Texas Department of Insurance, Division of Workers’ Compensation (DWC) has issued a mandatory data call for
certain information related to COVID-19 injuries reported to selected insurance carriers on or after Dec. 1, 2019.
The data call is designed to provide DWC with access to information necessary to determine the impact of COVID-19
injuries on the Texas workers’ compensation system.
DWC has directed all selected insurance carriers and insurance carrier groups to provide summary data using the
COVID-19 data call reporting forms and instructions. Each selected insurance carrier or group is required to provide
one data submission per insurance carrier or group. Insurance carriers and groups must submit the requested data
to DWC through the insurance carrier Austin representative’s Secure File Transfer Protocol box no later than 5 p.m.,
Central time, on Aug. 17, 2020. This submission should include all COVID-19 exposures and injuries reported and
payments made on these injuries through June 30, 2020.

Open Texas – Phase 3
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On June 3, Gov. Greg Abbott said bars, offices, nonessential manufacturing plants and
gyms in Texas could immediately begin operating at 50% capacity. Further relaxing
coronavirus restrictions. The governor allowed bars and virtually every other type of
business that was restricted in Phase II to running at 25% capacity to jump to halfcapacity if they choose.
Restaurant maximum table sizes may jump to 10 patrons, from six, and starting June
12, restaurants can run at 75% capacity, he said. "The people of Texas continue to
prove that we can safely and responsibly open. In addition, amusement parks can reopen on a staggered basis:
Theme parks in counties that have had more than 1,000 cumulative confirmed cases of COVID-19 won’t be able to
reopen theme parks such as Six Flags and Sea World until June 19 -- and even then, at 50% capacity. Those in
counties with fewer than 1,000 cases, though, such as Schlitterbahn, at both its locations, in New Braunfels and
Galveston, may open at half-capacity immediately.
Water parks can go to 50% capacity under guidelines, as well as swimming pools, libraries, museums, rodeos,
equestrian events and professional, collegiate or similar sporting events. However, with an eye to the upcoming July
4 holiday, Gov. Abbott effectively imposed a limit on outdoor events not otherwise covered in his latest executive
order. If more than 500 people attend, the county judge or mayor -- consulting with health authorities -- can impose
additional restrictions.
In rural counties with 10 or fewer active cases of coronavirus, all businesses can go to 75% capacity, starting June 12.

Record Unemployment
Getting Texans back to work will be a big challenge. Nearly 2 million people in Texas filed for unemployment
insurance benefits from March 14 through May 9, triple the number of claims filed in all of 2019. A record 315,167
Texans filed initial jobless claims during the week ending April 4; a comparable week in 2019 saw about 13,000
claims. Texas’ weekly claims during the Great Recession of 2007-09 peaked at 49,398. A record 315,167 Texans filed
initial jobless claims during the week ending April 4; a comparable week in 2019 saw about 13,000 claims.
Over the past month, the Texas economy lost 1,298,900 nonfarm positions. Texas' seasonally adjusted
unemployment rate rose to 12.8 percent, below the national average of 14.7 percent.

Unemployment Benefits Extended
The Texas Workforce Commission (TWC) announced Texans who exhaust their unemployment benefits will
receive another 13-week extension. Texas has triggered its extended benefits program with the federal
government, which will kick in the week ending July 4. The program provides federal reimbursement for 13
weeks of additional unemployment benefits. Normally, the state allows people to receive unemployment
benefits for 26 weeks. In response to the COVID-19 pandemic, Congress passed the Coronavirus Aid, Relief, and
Economic Security (CARES) Act in late March, which gave people who had exhausted their benefits 13 additional
weeks of aid under a program called the Pandemic Emergency Unemployment Compensation.
With the federal help, the number of weeks of unemployment pay provided to unemployed Texans has doubled
from 26 to 52 -- a full year. The triggering of the extended benefits program is a recognition that the state’s
economy is in trouble. The program, which dates back to 1971, is triggered during periods of high
unemployment. Texas has an unemployment rate of 12.8%. Texans on unemployment do not need to reapply for
extended benefits. If they remain eligible, recipients should continue to receive benefits in the same amount they
are already receiving.
The first week Texans could start receiving these extended benefits is the week ending July 4. According to the
Department of Labor, 2.2 million Texans have filed for unemployment since mid-March, and the Texas Workforce
Commission has paid out $9.7 billion in benefits using state and federal funds.

The Regulatory Pathway to a COVID-19 Vaccine
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In the ever-changing landscape of COVID-19, the long-term goal remains constant: the need for a safe, effective
vaccine that can be produced on a massive scale quickly. Vaccine development is difficult, however, both technically
and procedurally. Nonetheless, it remains the key to controlling — or eradicating — the current pandemic.
To expedite vaccine development, the U.S. government has launched Operation Warp Speed. The details of the
operation are still unclear, but the federal government will pick promising vaccine candidates, offer funding and
resources, fast-track trial and aid in manufacturing efforts. The goal is to have 300 million vaccine doses ready by
January 2021. Details of Operation Warp Speed are expected to be shared soon.
Pathways for Approval
The average vaccine takes about 10.7 years to develop and has a market entry
probability of about 6%. Meaning, more than nine out of every 10 vaccines fail, and
the successful candidates take over a decade to enter the market.
Vaccine development and approval, which is overseen by the U.S. Food and Drug
Administration, can be broken down into four major stages: (1) exploratory, (2) preclinical, (3) clinical development,
and (4) review and approval.
To expedite the response to COVID-19, exploratory steps that usually are taken sequentially are being done
simultaneously. Researchers are still learning about the disease and its pathogen while at the same time trying to
create and test vaccines. This means that new information that comes to light during exploration could have farreaching impacts in better understanding the nature of the pathogen and the best way to develop an effective
vaccine.
Exploration is followed by preclinical development research that is usually conducted in lab assays and on animal
models. Relying on preclinical data, a manufacturer may then submit an investigational new drug (IND) application
to the FDA, which describes the vaccine and summarizes its method of manufacture and quality control. The IND
also describes the vaccine's safety profile, immune response in animal testing, as well as the proposed clinical
protocol for human studies.
Premarket vaccine clinical trials are typically conducted in three phases.
• Phase I consists of safety and immunogenicity studies on a small number of participants to assess whether the
vaccine and its adjuvants are safe for human-use and what kind of immune response is provoked.
• Phase II may enroll hundreds of patients and considers the immunization schedule, dose-ranges, and method of
delivery.
• Phase III enrolls hundreds or thousands of participants and examines efficacy and safety on a large-scale.
Researchers may notice rare adverse effects during Phase III due to the larger sample size of participants.
If after the first three phases the vaccine appears to be safe and effective, a developer may submit a biologics
license application (BLA). The FDA will review a BLA for safety and efficacy to determine whether the expected
benefits of a vaccine outweigh the potential risks and, if so, approve the application. Then, the product may enter
the market.
All potential adverse events cannot be known from limited Phase I through Phase III studies, particularly with an
accelerated timeline. Manufacturers may therefore conduct Phase IV studies after product launch to collect data
from the general population. Manufacturers and the government also rely on the Vaccine Adverse Events Reporting
System to identify vaccine-related side effects and problems.
With Operation Warp Speed, the FDA may skip some steps and use an emergency use authorization to allow
promising vaccines to enter the market before completing all phases of clinical trials. With a public health
(Continued on next page)
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With a public health emergency declared by U.S. Health and Human Services
Secretary Alex Azar, the FDA has discretion to authorize the emergency use of an
unapproved product or an unapproved use of an approved product, provided that
other statutory criteria are met. These criteria include:
• The agent referred to in the declaration can cause serious or life-threatening
disease or condition;
• Evidence of effectiveness based on the totality of scientific evidence available;
• The known and potential benefits outweigh the known and potential risks; and
• There is no adequate, approved and available alternative.
It is clear that the SARS-CoV-2 virus is an agent that can cause life-threatening disease and that no adequate,
approved and available alternatives exist. Thus, in deciding whether to issue an EUA, the FDA will have to determine
whether the risk posed by a vaccine or vaccines is outweighed by the potential benefit to public health.
Another process the FDA may rely on is its fast track process. The agency may grant fast track designation to
expedite the review of a drug necessary to treat a serious condition and fill an unmet medical need. The FDA may
grant a drug fast track review for various reasons, but the most likely one is because a new vaccine will address an
emerging public health need. After receiving this designation, a manufacturer is eligible for more frequent meetings
with the FDA, accelerated approval and priority review.

Contact Tracing
MTX Group Inc., a Frisco-based company, won a 27-month contract in a whirlwind
bidding process, beating out 10 mostly big-name corporations, such as IBM, AT&T
Global Business Services and Accenture LLP. The contract pays MTX Group Inc. to
create a call center and hire up to 1,000 contact tracers. Lt. Gov. Dan Patrick and a
growing number of state lawmakers have criticized Gov. Abbott and state health officials for signing the deal
speedily and without their knowledge, leaving them unable to vet whether the company was qualified for the work.
The criticism comes as the agency that oversees the contract, the Texas Department of State Health Services,
acknowledges that MTX “mistakenly uploaded” job training documents to its contact tracers that they were never
supposed to get, a move some lawmakers say potentially raises privacy concerns. Another potential privacy issue:
MTX workers are using their own computers and personal email addresses, fueling worries — unwarranted worries,
the state says — that private medical information about the people they investigate could be inadvertently divulged.
One of Gov. Abbott’s reopening metrics for June 1 called for up to 4,000 Texas contact tracers, who work to identify
people with possible exposure to the coronavirus and call them to get tested and self-quarantine. The state has
fallen more than 25% short of its goal for a workforce of disease detectives that experts say are crucial for tracking
the spread of the new coronavirus.
Currently, there are roughly 2,900 contact tracers working around the state. Of those, some 1,140 are working for
the Texas Department of State Health Services, 1,170 are working for local health departments or their nonprofit
and university partners, and about 600 are working for a company recently hired by MTX Group Inc.
Contact tracing is a standard disease control measure that has long been used by public health professionals as a key
strategy for stopping the spread of diseases like COVID-19. Specifically, it is the process of interviewing those who
have tested positive for the virus, determining people who have been in close contact with that positive individual
and connecting with those close contacts to gather further information and provide guidance to help them stay well
while limiting spread of the disease. This extensive contact tracing process helps cut short the transmission of the
disease within a community.

Who has the Final Say on Which Texans Qualify to Vote by Mail?
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The Texas Supreme Court ruled that the absence of immunity to COVID-19 does
not qualify a voter to use the disability category to request a mail-in ballot during
the coronavirus pandemic. The court also says it will not make election officials
investigate – or deny – applications to vote by mail.
Most voters might be thinking ahead to 2020 presidential election this fall. But
Texans have another election before then: The March primary runoffs are scheduled for July 14, with early voting
beginning June 28, having been postponed because of the pandemic.
The concern of some people worries about going out to vote in public has prompted lawsuits in state and federal
courts over the possibility of expanding Texas' system for voting by mail. Under current law, to qualify for a mail-in
ballot, a voter must meet one of four criteria:
Be 65 years old or older
Be in jail (but not convicted)
Be out of the county
Be sick or disabled
The criteria – about being sick or disabled – has been the focus of attention in the courts. Some voters are
concerned about the risk of infection by going out to potentially crowded polling places and waiting in long, jammed
lines.
For the most part, approximately between 6 to 10% of people who qualify under the four categories even use the
program. So, mail-in ballots are something that have been around for a while but are very underutilized and very
restricted in terms of who qualifies in Texas.
Right now, local election officials don't really have the authority to ask someone to prove that they are sick or
disabled. So, for the most part it has always been left up to the voter to decide whether they fit into that category.
And to an extent, it still does.
So, who ultimately decides if a voter is eligible for a mail-in ballot? It is something the voter determines. When a
voter seeks a mail-in ballot they're asked to check one of those four criteria mentioned before, and that's a legal
document. It’s a binding document and if you lie on that document you could potentially be prosecuted; although
that's been very rare.
Local election officials just take the ballot application; look at it; make sure everything - that all the information that
is needed is provided on the form; and then they send the ballot. They do not vet whether someone is truly eligible.
For the most part, it is on the voter to decide whether they qualify for one based on the provisions there on the
ballot – the language that tells you what category applies to whom.
Texas does not have state-regulated elections, but rather a very decentralized system. It has always been up to local
election officials to administer these ballots. Thus, the state doesn't really weigh in in any way; voters get to decide
what category they belong in if they belong to any at all.
Both sides of the mail-in debate are being very careful not to give an opinion on the legal situation at hand, but just
say, "If you think you qualify, you should seek a ballot." and "Read everything you can. This is up to you in the end
anyway. And if you think you qualify, then seek a ballot.“
A local election official is probably not going to step in because, one, that is not their job – especially under the
disability category. Some local election officials have indicated they are not a doctor and do not know what a
physical disability would be even if someone were to describe it to them. They are not investigative authorities.
The responsibility falls to the voter to do the research and determine if they are qualified to vote by mail in Texas.

Heroes Act Mail-In Balloting Expansion
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Texas Attorney General Ken Paxton is leading a 16-state coalition warning US Senate Leaders that certain provisions
in the proposed Health and Economic Recovery Omnibus Emergency Solutions Act (HEROES Act) interfere with state
elections by transforming them in a way that benefits vote harvesters and can lead to massive disenfranchisement
of lawful, qualified voters. Paxton indicated the HEROES Act, if passed, would invade states’ ability to set their own
election laws and dramatically undermine election integrity.
The American Coronavirus/COVID-19 Election Safety and Security Act (ACCESS Act), which is within the HEROES
Act, requires states to provide mail-in ballots for all registered voters, allows individuals to apply for a ballot online,
and allows voters to register to vote as late as election day itself. The Act also prohibits states from requiring
identification, notarization, or witness signatures as conditions of providing an absentee ballot to a voter
and creates an overly elaborate process for states to reject an unlawful or illegitimate mail-in ballot.
Texas was joined by Alabama, Alaska, Arkansas, Georgia, Idaho, Indiana, Kansas, Kentucky, Louisiana, Missouri,
Nebraska, Oklahoma, North Dakota, South Carolina, and South Dakota.
The HEROES Act passed the US House on May 15 and is still pending in the Senate.

Special Elections / Run-off Elections
There will be an election in Texas on July 14th, for run-off elections and many local elections had been postponed
until this date, as well. Texas election judges and local officials are working toward having polling sites, election
workers and voting machines in place so people can cast their ballots in person.
How many voters might be willing to risk a trip to the polls during a pandemic, though, remains unknown. Local
election administrators across the state are deciphering how to safely host voters for the primary runoff elections —
and eventually the November general election. Many counties are considering curbside voting, some election
officials are considering retooling parking garages or shuttered banks with drive-thru lanes, adding sanitization
stations, wearing protective gear and potentially plastic shields.
Early voting starts June 29.

More Election News
Congressman John Ratcliffe (TXCD-4) will be leaving Congress after the U.S. Senate confirmed his nomination by
President Donald Trump to serve as the new Director of National Intelligence. The vacancy will trigger the formation
of a Congressional District Executive Committee that will choose a replacement House nominee for the November
election.
By state law, the party must submit its new nominee to the Texas Secretary of State by Aug. 24, but county and
precinct chairs will not take office until after a primary runoff delayed until July 14 because of the COVID-19
pandemic. The CDEC will meet at 1 p.m. Aug. 8 in Sulphur Springs, Texas.

The Economy
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US ECONOMY OFFICIALLY IN RECESSION
The United States officially entered a recession in February 2020, marking the formal
beginning of the first economic downturn since the 2007 to 2009 slump. According to
the National Bureau of Economic Research, a private, non-profit, non-partisan
organization dedicated to conducting economic research, the economy hit its peak in
February and has since fallen into a downturn, as pandemic-related shutdowns talked
activity and brought an end to a record-long expansion — one that had lasted 128
months.
SHORT TERM OUTLOOK FOR TEXAS ECONOMY
The economic research firm, the Perryman Group’s, latest economic outlook for Texas calls for a significant drop in
business activity this year, but a return to growth next year -and even later this year. For 2020, The Perryman Group
estimates the Texas economy will experience significant losses due to both COVID-19 and disruptions in the oil
market, which accounts for about 14% of the state economy during normal times.
Real gross product is expected to decline by $133.8 billion relative to 2019 levels, a 7.60% loss, while total
employment on an annualized basis is likely to drop by almost 861,000, down 6.48%. Job losses are expected to be
concentrated in the spring and summer months with some improvement later in the year.
The industries likely to see the largest drops in the numbers of jobs include accommodation and food services, retail
trade, manufacturing, and mining, primarily oil and natural gas in Texas. In addition, expected economic growth for
2020 has been foregone. For 2021, a notable improvement is projected. Gains in real gross product are forecast to be
$154.4 billion, a 9.50% increase, while the number of jobs rises by almost 685,000, up 5.51%. Because the underlying
economy was strong prior to COVID-19 and Texas will retain many of its competitive advantages going forward, it is
likely to be more of a pause than a fundamental change, assuming safe and effective measures to resume activity are
successful.
SALES TAX
Texas sales taxes in May were down 13.2% compared to one year ago. It is the biggest drop in a decade. The steepest
decline was in collections from oil and gas mining, as energy companies cut well drilling and completion spending
following the crash in oil prices.
Texas collected about $2.6 billion in state sales tax revenue in May. A majority of the revenue collected last month
was from purchases made in April and reflect the state's first full month look at how the novel coronavirus impacted
businesses. Other major tax collections were also down in May. Motor fuel taxes, for example, were down 30% from
May 2019, marking the steepest drop since 1989. The hotel occupancy tax was down 86% from May 2019, marking
the steepest drop on record in data since 1982.
US – MEXICO TRADE FALLS
According to U.S. Census Bureau data, US trade with Mexico fell by over 40% this April compared to last year. Laredo
is the top trading port between the US and Mexico. April imports from Mexico staggered to $15.8 billion, the lowest
since August 2009. Meanwhile, exports to Mexico were the lowest since February 2010.
For the number one destination for imported motor vehicle parts, the Port of Laredo saw a steep decline in traffic.
The port’s April trade dropped by nearly 50% from last year due to disruptions in the auto-manufacturing supply
chain from the COVID-19 pandemic. Trade for Laredo remained steady in March because production could continue
with existing inventories of auto parts, but Mexico closed its plants in April leading to low or no inventory which
caused China, which reopened its manufacturing by April, to edge out Mexico as the top U.S. trade partner for that
month.
Trade in the Laredo has been rising since Mexico began reopening its plants in late May providing confidence that
trade in North America is recovering ahead of the U.S.-Mexico-Canada Agreement, or USMCA, taking effect next
month.

OSHA Updated Guidance for Recording COVID-19 Illnesses on
Employers
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The Occupational Safety and Health Administration (OSHA) issued new guidance expecting employers to take greater
investigative action going forward to determine whether COVID-19 illnesses are work-related and recordable. The
enforcement guidance does not directly state exactly how the employer should fulfill that obligation. Instead, it
couches the employer’s responsibility by way of stating what factors a Compliance Health and Safety Officer (CSHO)
will consider when evaluating whether the employer has made a reasonable decision. The practical effect is to give
employers a bare minimum outline, but that does not mean employers are precluded from doing more. The guidance
outlines the following three major criteria the CSHO should consider when evaluating compliance:
1. The reasonableness of the employer’s investigation into work-relatedness.
OSHA notes that employers are not expected to undertake extensive medical inquiries due to privacy concerns. But
where the employer learns of an employee’s COVID-19 illness, it will in most cases be sufficiently reasonable inquiry
if the employer: (a) asks the employee how he/she believes the COVID-19 illness was contracted; (b), discusses (while
still respecting employee privacy) with the employee his/her in-work and out-of-work activities that may have led to
the COVID-19 illness; and (c) reviews the work environment for potential exposure, with such review being informed
by other instances of workers in that environment contracting COVID-19 illness.
2. The evidence available to the employer.
This factor is evaluated based on what information was reasonably available at the time the employer made its workrelatedness decision. However, the guidance also says that if an employer later learns more information related to an
employee’s COVID-19 illness, the CSHO should also take that information into account in assessing whether the
employer’s decision was reasonable. Unfortunately, this may cut both ways for an employer. It would seem
somewhat difficult for a CSHO to assess what information was available if the employer does not conduct an
appropriate investigation or maintain a record of it.
3. The evidence that a COVID-19 illness was contracted at work.
OSHA notes that while there is no ready formula for application, a CSHO should take into account all reasonably
available evidence to determine whether the employer has met its obligation. And certain types of evidence will
weigh in favor of or against work-relatedness. The guidance gives the following examples:
• COVID-19 illnesses are likely work-related when several cases develop among workers who work closely
together and there is no alternative explanation.
• An employee’s COVID-19 illness is likely work-related if it is contracted shortly after lengthy, close
exposure to a particular customer or coworker who has a confirmed case of COVID-19, and there is no
alternative explanation.
• An employee’s COVID-19 illness is likely work-related if his job duties include having frequent, close
exposure to the general public in a locality with ongoing community transmission and there is no
alternative explanation.
• An employee’s COVID-19 illness is likely not work-related if she is the only worker to contract COVID-19 in
her vicinity and her job duties do not include having frequent contact with the general public; regardless
of the rate of community spread.
• An employee’s COVID-19 illness is likely not work-related if he, outside the workplace, closely and
frequently associates with someone (e.g., a family member, significant other, or close friend) who (1) has
COVID-19; (2) is not a coworker; and (3) exposes the employee during the period in which the individual is
likely infectious.

FRA Issues Final Environmental Statement for Texas Bullet Train
Project
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The Federal Railroad Administration (FRA) released the final environmental impact
statement (FEIS) for private company Texas Central's proposal to build a high-speed rail
line between Dallas and Houston, bringing the project one major step closer to fruition.
Released on May 29, the FEIS is available for public review and comment through June
29. The document evaluates the potential beneficial and adverse environmental impacts
of Texas Central's bullet train system, including a no-build alternative and six build
alternatives between Dallas and Houston. The study area traverses 10 counties between
Dallas and Houston. A preferred alternative includes terminal station locations in Dallas and Houston, and an
intermediate station west of Roans Prairie in Grimes County.
After consulting with the Texas Historical Commission, the FRA determined a programmatic agreement for the
project would be appropriate because the FRA will be unable to determine the impact on historic properties prior to
issuing a record of decision.
The FEIS can be downloaded at https://railroads.dot.gov/environmental-reviews/dallas-houston-high-speedrail/dallas-houston-high-speed-rail-final. Public comments should be submitted via
http://dallashoustonhsr.commentinput.com/?id=W7Fhs.

Texas Supreme Court Asked to Overturn Governor’s Emergency
Powers
Prominent social conservative, Steve Hotze, and a coalition of business owners and conservatives have asked the
Texas Supreme Court to strike down the law that gave Gov. Greg Abbott broad powers to respond to the
coronavirus pandemic.
The emergency petition argues that the Texas Constitution specifically bars Abbott from suspending state laws by
executive order, saying that power can be exercised only by the Legislature. The petition also argues that the
executive orders, which shut down businesses or limited their ability to operate, were enacted without giving
owners a proper opportunity to challenge them.
The legal challenge peels back a layer on the Republican infighting as Gov. Abbott navigates a pandemic that
medical researchers are still struggling to understand and contain.

Supreme Court Rejects Shutdown Order
The United States Supreme Court refused a request from a church in California to block enforcement of state
restrictions on attendance at religious services. The vote was 5 to 4, with Chief Justice John G. Roberts Jr. joining the
court’s four-member liberal judges to form a majority. The case was brought by the South Bay United Pentecostal
Church in Chula Vista, CA.
The court’s ruling was its first attempt to balance the public health crisis against the Constitution’s protection of
religious freedom. In addition, it expanded the Supreme Court’s engagement with the consequences of the
coronavirus pandemic, after rulings on voting in Wisconsin and prisons in Texas and Ohio.

Are You Following ARCIT on Social Media???
Find us…Follow us…Like us…Interact with us!

“A Playbook for Resiliency: Creating Opportunity for All Texans”
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Policy experts from both UT Austin and the University of Houston have issued a playbook for the state's postpandemic recovery. Co-authored by former state senator Kirk Watson, founding dean of the Hobby School of
Public Affairs, and Steven Pedigo, professor of practice and director of the LBJ School’s Urban Lab, calls for state
and local leaders to evaluate past policies and unequal growth.
"A Playbook for Resiliency: Creating Opportunity for All Texans," is a nine-point report with the author's vision of
rebuilding a more equitable and inclusive future for Texas. The report calls for state and local leaders to evaluate
past policies and unequal growth.
NINE STEPS TO MAKE THE TEXAS ECONOMY MORE RESILIENT:
1. Build partnerships instead of rivalries. Collaboration is essential if Texas is to
achieve lasting resiliency. Local leaders have an invaluable view on what is happening
on the ground, while the state government offers a broader picture of Texas’s overall
needs.
2. Foster resilience through economic inclusion and diversification. Let’s be
innovative in how we grow our export sectors when we begin to reopen the state,
while supporting the small and local businesses that bring character, creativity, and
authenticity to Texas communities.
3. Increase healthcare investments for economic development. Texas’s hospitals are not just providers of
healthcare and centers of advanced research — they are job creators and have the potential to become important
community catalysts.
4. Lead the energy future. As the world’s leading knowledge and production center for energy, Texas must seize
the opportunity to innovate and develop an alternative energy ecosystem for the future.
5. Protect essential workers to protect Texas’s resiliency and future. They need access to affordable childcare,
guaranteed health care and family-supporting wages.
6. Promote the growth of rural communities with state-supported investments. With a renewed focus, Texas’s
rural communities can emerge as centers of entrepreneurship, improving the well-being of all Texans.
7. Invest in the skills of Texans. It’s time to double down on our investments in the skills and pathways that
expand economic opportunities for Texans, improving well-being across the board.
8. Leverage Texas universities as community hubs and accelerators for talent and thought leadership. Texas
universities can serve as laboratories for the development of practical solutions to intractable problems.
9. Advance an infrastructure that supports the orderly growth of metropolitan Texas. As expensive as they are,
digital and physical infrastructure projects can help to jumpstart the recovery by putting people to work, while
laying the groundwork for a Texas that is more sustainable.
The full report — 10 pages plus four for footnotes — is available on the Hobby School’s website
(www.uh.edu/hobby).

Opioid Agreement
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Attorney General Ken Paxton announced a coordinated bipartisan agreement with county leaders from around
the state regarding the way Texas will direct future nationwide opioid settlement money to people most impacted
from the opioid epidemic. Under the Texas deal, 15% of a potential nationwide settlement’s share going to Texas
(approx. $1.5 billion) would go to the legislature, with 15% directly to the counties and cities.

Texas Among Most Politically Polarized States
According to a recent ranking, Texas is among the most politically polarized states in the U.S., and its congressional
leaders are more partisan than those of any other populous state in the nation. Several Texas lawmakers rated
among the most partisan in the nation, including U.S. Reps. Chip Roy, a Central Texas Republican who rated as the
third-most partisan member of Congress, and U.S. Sen. Ted Cruz, whose record in the Senate is less partisan than
those of just five other senators since 1993. Researchers who participated in the study and Texas political experts
agree that the skewed ratings reflect a generation of noncompetitive elections in the state — both for Democrats
and Republicans. With most legislative districts drawn to be overwhelmingly Democratic or Republican, modern
Texas politicians have had to worry only about appeasing voters in primary elections.

Tie Between Trump and Biden
A new Texas poll shows the state is up for grabs in November, with President Trump and former Vice President Joe
Biden in a statistical tie. It also shows Sen. John Cornyn with a 37% job approval rating five months from Election
Day.
Trump edges Biden 44-43 in the new Quinnipiac University Poll, with voters giving Trump a strong endorsement;
when asked who would handle the economy better – 54-40 – but a small edge to Biden on who could better handle
the coronavirus pandemic that put more than 40 million Americans out of work.
Texas hasn’t sided with a Democrat in a presidential race since 1976, when Jimmy Carter won the White House.

Higher Education
Both the University of Texas at Austin and Texas A&M University will require all students, faculty and staff to wear
face masks in campus buildings next fall to prevent the spread of COVID-19. They appear to be the first universities
in the state to implement a mandatory face mask policy for the fall semester.
Both UT-Austin and A&M are in the process of navigating strategies to mitigate COVID-19 spread for the fall
semester. Last week, Interim Dean Jay Hartzell announced that more than 2,000 UT classes will be online, while oncampus classes will run from August to Thanksgiving and then continue remotely to limit student travel.
Meanwhile, classrooms will be limited to 40% of their capacity, and classes will take place between 8 a.m. and 8
p.m. to reduce the number of students on campus at any given time.
While some face-to-face classes will resume at A&M, many will be conducted in a hybrid model, mixing in-person
and online instruction. Classrooms and meeting spaces will also sharply curtail capacity and physical adjustments
will be made, such as installing plexiglass separators or other distancing aids. While residence halls will be open,
students will be expected to maintain social distancing and are discouraged from traveling away from campus.

SPONSOR SPOTLIGHT!
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(866) 551-4628
info@mclaneintel.com
www.mclaneintel.com

Serving Texas Since 1999
McLane Intelligent Solutions provides tailored IT services and support to small and medium-sized Texas businesses
and non-profits. Since 1999, organizations across the Lone Star State have relied on our team of IT professionals for
worry-free and cost-effective technology solutions that move business forward.
McLane Intelligent Solutions provides:
Ø Around-the-Clock monitoring and management of your network.
Ø 24/7 Help Desk and Field Professionals
Ø Enterprise-level IT expertise and Texas-friendly service
Ø Affordable IT solutions that make sense for your organization
Ø A secure online environment for your customers and employees
Ø Fast and reliable IT support to keep organizations moving when issues arise.
At McLane Intel, they worry about IT so you don’t have to.

DID YOU KNOW???
ARCIT is here to assist communities with grant procurement. On the ARCIT
website, find sample procurement templates and documents for grant
opportunities for which your community may be applying. The website has
procurement templates for the following:
•
•
•
•
•
•
•
•
•
•

Texas Department of Agriculture (TDA) TXCDBG RFP
Texas General Land Office (GLO) CDBG-MIT Planning Program
Texas General Land Office (GLO) CDBG-MIT Infrastructure Program
Texas Water Development Board (TWDB) Flood Infrastructure Fund
2020 Texas County Transportation Infrastructure Fund (TIF) Procurement
Templates
FEMA Public Assistance Procurement
2020 TxCDBG Colonia Templates / Sample Documents
Hurricane Harvey CDBG-DR Procurement Templates
HMA Procurement Templates
2020-2022 TxCDBG Community Development Fund

For details visit - https://arcit.org/grants/
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Rural Partner

Local Businesses who Live, Love & Breath Rural
Join for as little as $65/month!
Do you have a community business who wants to be part of ARCIT? If so, they may want to join ARCIT as
a Rural Partner! This is any business in your community that wants to collaborate with rural communities
and receive information from ARCIT and our members. Please look to the businesses in your community
to join forces with ARCIT to help preserve YOUR community and fight for rural Texas.
Rural Partners are specific to a community. They are a private business in a community supporting rural
and smaller communities and the issues impacting those communities. A Rural Partner may include large
and small businesses, community and civic organizations, faith-based organizations, schools, colleges
and universities, regional government organizations located in a rural or small community.
Rural Partners are an integral part of the community in which they live and work. They are cognizant of
how their decisions may impact their neighbors and tend to be involved in the community.
Collaborating with our Rural Partners is becoming increasingly important as the threat of removing local
control by the legislature and urban sectors becomes more prominent. There is power in numbers when
seeking answers to a problem or set of problems, so working with local businesses in your community can
be significant and long-lasting, and ARCIT wants to work with those businesses in your community.
If you know of a business passionate about your community and would like to be part of our organization,
please contact Kara at kara@arcit.org. We would love to welcome them to the ARCIT family.

Rural Partners
of ARCIT!

Which local business in your community may be interested in joining ARCIT?
Together we are stronger!
Contact Kara at kara@arcit.org for more information
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Member Resources

Page 12

Member Resources

McLane Intelligent Solutions)
(866) 551-4628
info@mclaneintel.com
www.mclaneintel.com

Encompass More
213 S. Sierra Ave.
Oakdale, CA 95361
(214) 415-0097
https://www.encompassmore.com/

Public Management
http://www.publicmgt.com/contact
281-592-0439

Corporate Office
345 Miron Drive
Southlake, Texas 76092
Phone: 817 - 421-5400
Phone: 800 - 883-1199
Fax: 817 - 488-8477
https://www.govcap.com/

http://www.cpyi.com/contact-us
P: 214.638.0500

